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EDITORIAL NOTES. 


At the meeting of the American Bar Association at Detroit, in 
August, the special committee “to suggest remedies and formulate 
proposed laws to prevent delays and unnecessary cost in litigation,” 
made a report which occupies thirty-two pages in pamphlet form. 
The chairman of the committee was Mr. Everett P. Wheeler, and the 
committee was otherwise composed of, in the whole, fifteen picked 
men. We quote elsewhere irom this report, omitting what it has to 
say as to the hearing before Congress, official stenographers and some 
other matters, which are of less interest than the main topic. We 
give the views of the committee about vesting the whole judicial 
power oi each state in one great court, and it is directly in the line of 
what was attempted in New Jersey by the Constitutional Amendments 
just voted upon and voted down by the people of this state. Then 
appears the more fruitful general topic for discussion, concerning the 
defects in our judicial system, by which through technical errors and 
long-drawn-out appeals there are miscarriages of justice. President 
Taft in one of his western speeches took up this subject again and 
treated it with his usual clearness, and while he spoke possibly with 
particular hr coh to the I’ederal courts his remarks were just as 
well adapted to the various state courts. The whole subject of how 
suitors are to obtain reasonable justice in the courts with the minimum 
of delays in procedure is bound to attract public attention more and 
more until the legislatures of the various states, assisted by the courts, 


invoke adequate remedies. 





The Mayor of Paterson recently requested the opinion of the 
Governor as to the legality of the act making Columbus Day, October 
12, a legal holiday. The communication was based upon the fact 
that there is an error in the title of the act, namely, Chapter 261 of 
the laws of 1909. This title states that it is a supplement “to an act 
entitled ‘An act relating to legal holidays, approved April 3, 1876,” 
whereas this act of 1876 was repealed eighteen years ago, by the act 
of March 9, 1891. It would certainly seem upon its face that an act 
which no longer exists cannot be called into being through an alleged 
amendment to it. The Governor in his reply properly states that the 
law should be treated as a legal holiday until it is set aside by the 
courts as unconstitutional. He declares: “The intent of the legisla- 
ture is clear. It intended to pass a law making October 12 a legal 
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holiday, and there are acts entitled ‘An act in relation to legal holidays’ 
in this state which are still valid and under which other holidays are 
created. The erroneous designation of the date of such act is, in my 
view, not at all material. I am quite sure that the courts will hold 
that the title of this act is good, and that the holiday act of April 21, 
1909, is a valid statute, and that Tuesday, October 12, 1909, is a legal 
holiday. But even if there were doubt about it, there is still no doubt 
about the fact that Chapter 261 of the laws of 1909 makes October 12 
next a legal holiday, and that the statute is valid until some court 
shall declare it otherwise. In Lang v. Bayonne, reported in the 74th 
New Jersey Law, at pages 455 and 463, the Chief Justice, speaking for 
the Court of Errors and Appeals, said: ‘In my judgment, the same 
public policy which requires obedience from the citizen to a provision 
of a public statute which creates a municipality, and provides for its 
government, even though unconstitutional, so long as it has not 
received judicial condemnation, equally justifies his obedience to 
every law which the legislature has seen fit to enact, until such law 
has been judicially declared to be invalid.’ As I understand the de- 
cision of the highest court in our state, it is that a law is presumably 
valid and must be obeyed and enforced until judicially declared to be 
unconstitutional.” With the latter part of the opinion of the Governor 
and its quotation from the case of Lang v. Bayonne no one can rea- 
sonably dissent. A law regularly adopted is presumably valid and 
should be obeyed. But we are not at all clear as to the former part 
of his opinion, to the effect that the act of 1909 will be held good by 
the courts and declared to be a valid statute. 





The “Sunday Call” of Newark seems to think that the opinion of 
Vice-Chancellor Walker, in McMillan v. Kuehnle, in which an injunc- 
tion was granted against Sunday baseball playing in a specified 
neighborhood in Atlantic City, was based upon the Sunday laws of 
the state instead of the common law principles concerning nuisances. 
But the Vice-Chancellor expressly disclaims this basis by saying in 
his opinion: “The case stands or falls on the question of nuisance or 
no nuisance, as the Court of Chancery has no power to enforce by 
injunctions the Sunday laws, so called.” And later he adds: “It may 
not be amiss to state again that an injunction does not issue in a cause 
like this upon any theory of enforcing observance of the Sunday laws. 
It goes only to protect the citizen against a nuisance which appre- 
ciably affects.” The opinion is printed elsewhere in this Journal in 
full and speaks for itself. If the case is appealed we think the opinion 
of the Vice-Chancellor will be sustained, not only upon the cases 
cited in the opinion but upon the common law. Any repetitions of 
gatherings of people may become a nuisance whether held on Sundays 
or other days, and the facts in each case alone can determine whether 
the courts will interfere or not. 





A paper, which has not yet been fully printed, was presented to 
the recent meeting of the American Bar Association by Dean Rogers 
of the Yale Law School, and has attracted more or less attention from 
the other law schools of the country, and from members of the Bar. 
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The Dean criticised those law schools which permitted their students 
to obtain the degree of LL. B. after two years of law study, and com- 
mented adversely upon the action of the New York Court of Appeals 
in permitting college graduates to be admitted to the Bar in two years, 
while non-graduates must study the law for three years. Dean Chase, 
of the New York Law School, has replied to these criticisms, and 
from this reply we extract the following: “The Court of Appeals has 
adopted the view that men with a college education are better qualified 
than others to study law, and may, therefore, complete a law course 
in a shorter time. Is this contrary to the fact of human experience? 
So some law schools conceive that they can accomplish as much in 
two years as others do in three. ‘Sheer conceit,’ ‘foolish boasting,’ 
say their critics. But, after all, may there not be something in it? A 
minister who preaches twice as long as another is not necessarily twice 
as effective; he may, in fact, be wholly ineffective. May not a like 
rule apply to teachers? The contention of critics like Dean Rogers is 
that all law schools should have a three years’ course. Every law 
school adopting this plan is to be deemed worthy of commendation, 
whatever be its method of instruction or the skill and experience of 
its teachers. But in such reasoning a cardinal legal principle is lost 
sight of, which is that the same rule does not apply to all cases unless 
the conditions are the same. In the trial of a case in a New York 
court the question once arose as to how much light was cast by a 
certain street lamp on a certain night, and evidence was offered as to 
the amount of light cast by the same lamp on another night four 
months afterward. The evidence was rejected because the conditions 
as to the quality of the gas, the state of the atmosphere, etc., were not 
shown to be the same on the two nights. Similarly the time limit for 
different law schools need not be the same if their rate of progress 
varies. This might be illustrated in more ways than one, but one will 
suffice for my present purpose. The two principal modes of legal 
instruction now in vogue are the ‘Case method’ and the ‘Dwight 
method.’ By the former, students are required to read actual decisions 
of the courts upon the various subjects of a complete law course, and 
then discuss them in the classroom under the supervision of the in- 
structor. By the latter, legal treatises (like Blackstone’s Comment- 
aries, Greenleaf on Evidence, etc.) are used as the basis of instruction ; 
the method involves a diligent preliminary study of the treatise, then 
a recitation to disclose what the students have learned, and an illus- 
trative and simplifying explanation by the instructor during the course 
of the recitation; a limited number of leading decisions is read as an 
object lesson of the application of legal principles to practical affairs. 
The case method is a decidedly longer method than the other, as even 
its own advocates have admitted. The decisions to be read by stu- 
dents are usually collected and printed in special volumes known as 
‘case books,’ which are commonly much more yoluminous than a 
treatise upon the same subject. I have carefully compared some of 
these case-books with a corresponding treatise and found them to 
contain more than three times the amount of reading matter. It takes 
a good deal longer to read a novel of Thackeray than one of Dickens’s 
Christmas stories, and, in like manner, the study of 12,000 pages of law 
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demands a longer course than the study of 4,000. Upon a fair com- 
parison a case method school should have a course of four or five 
years to be an equivalent of a two years’ course under the Dwight 
method. At the same time, strange as it may appear, a case book is 
generally less adequate than a treatise to fully expound a given sub- 
ject. This is because the treatise only aims to give the pith or 
substance of the decisions, while the case book sets them forth in 
their full extent, or nearly so. <A treatise may give the essence of 
several thousand decisions, while a case book may have to be limited 
to one or two hundred, and yet be much more voluminous.” 





It was a proud day for New Jersey when, on September 27, the 
Palisades Interstate Park was dedicated. It took ten years of constant 
effort, first on the part of the New Jersey State lederation of Wo- 
men’s Clubs, then on the part of individuals, and then on the part of 
the New Jersey and New York Com: nissions, duly appointed by acts 
of the two legislatures, before such a “glorious fruition” could result. 
Ten years ago, and even much more recently, it seemed to be inev- 

asted into 
permanent disfigurement, and that the thought of a few so-called ideal- 
ists, of having the two states own at least a frontage of fourteen miles 
along the Hudson River, to be reserved for park purposes, would 
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prove the merest dream. To-day we really have in possession one of 
the most beautiful reservations in the eastern part of our country, 
and it is quite certain that in time there will be a roadway along this 


river reservation which will be one of the famous drives of the world. 
While there is plenty of credit enough to go around, and the chief 
portion is likely to fall upon the Commissioners, together with Mr. 
J. Pierpont Morgan, who contributed $125,000, and Mr. and Mrs. 
Hamilton McK. Twombly, who presented land and improvements 
valued at about $75,000, yet the work performed in the earlier stages 
of the movement by the New Jersey State Federation of Women’s 
Clubs will not be forgotten. The major part of the Park is in the 
State of New Jersey and begins at Fort Lee, just opposite to One 
Hundred and Tenth street, New York City. The ending point is at 
Piermont in New York State. Because of its greater wealth, the 
State of New York, through its legislature when Theodore Roosevelt 
was Governor, was asked to nggengriate $400,000 toward acquiring 
the property, and New Jersey $50,000, and they did so. New York 
also appropriated (later) $20,000 for expenses and New Jersey $17,- 
500. What is most remarkable is that the personal ex = eae of the 
commission during nine years have amounted to only $457.93, which 
means, however, that the chairman of the Joint Commission, Mr. 
George W. Perkins, himself contributed liberally toward the real 
expense account. [Both Governor Hughes and Governor Fort made 
addresses upon the dedication of the Park, the title to which is now 
in the two states. Governor Hughes, in his address, dwelt upon the 
importance of forest conservation, insisting that New York State 
ought to do much more by way of preserving her virgin tracts. Gov- 
ernor Fort spoke on the historical associations of this strip of terri- 
tory, among other things saying: “It is doubtful if so valuable a piece 
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of property was ever purchased at such a reasonable price. The work 
of the Interstate Commission is an object lesson in finance for munici- 
pal park projects. No other seven hundred acres of land adjacent ‘to 
New York were ever obtained so expeditiously or reasonably as this, 
and there are no other such seven hundred acres adjacent to New 
York or elsewhere surpassing them in location or beauty. Histori- 
cally these Palisades are of the greatest interest. If tablets and monu- 
ments shall be erected throughout their length and immediately adja- 
cent to them, as they should be, to mark all the spots of concern in our 
advancing civilization, and all the places of Revolutionary renown, 
the entire Park will become one great object lesson in patriotism to 
our people. On these rocks stood the majestic Indian in the days 
when no white man inhabited our territory. His monument should 
be here to typify the aborigine—the first American, now gone for- 
ever. Here be found tablets of stone, upon which should be 
carved in relief the Half Moon, from which, three centuries ago, Hud- 
son first beheld beauty. Another such tablet should stand at 
each old ferry, with proper carvings ortray the ferry as it was in 
Revolutionary times. A monu at historic old Block House 
Point; one at Alpine to mark the place of coming of Lord Cornwallis; 
a statue of Washi igton at thie int Ww { he stood b« holding the 
sad sight of the fall of rt \ ston. We already have a suitable 
onument markine Fort Lee. Through the Park erect statues of 
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[From the Report by the “Special C to Suggest Rem- 
edies and Formulate Proposed Laws to prevei elay and unneces- 
sary Cost in Litigation,” made to the American Bar Association at 
Detroit, Aug. . 

The problem of delay and expense in the administration of justice 
is not the same in all jurisdictions. The four main factors in judicial 
administration, namely, (1) judicial organization, (2) the law of pro- 
cedure, (3) the personnel, mode of choice and tenure of judges, and 
(4) the organization, training and traditions of the Bar, when the 
whole country is considered, are highly variable. Hence it is not ex- 
pedient at present to drait legislation, going into much detail, in- 
tended to be put in force throughout the country. Legislation with 
respect to the Federal courts is practicable. But it would be unfor- 
tunate to create numerous or wide divergencies between the practice 
of state and Federal courts in the same jurisdiction. Many of those 
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which now exist are to be deprecated. So far as possible the practice 
of courts of concurrent jurisdiction in the same territorial limits should 
be the same. For these reasons, in the opinion of the committee, it is 
too soon to discuss details. The first step is to consider and determine 
the principles by which we are to be governed; not merely the prin- 
ciples which should govern legislation upon this subject, but the ex- 
tent to which legislation is advisable and the scope which should be 
allowed for judicial rule-making and judicial adaptation of the broad 
principles settled by legislation to the exigencies of the administration 
of justice. 

The first principle which the committee desire to submit is that of 
unification of the judicial system. 

I. The whole judicial power of each state, at least for civil 
causes, should be vested in one great court, of which all tribunals 
should be branches, departments or divisions. The business as well 
as the judicial administration of this court should be thoroughly or- 
ganized so as to prevent not merely waste of judicial power, but all 
needless clerical work, duplication of papers and records, and the 
like, thus obviating expense to litigants and cost to the public. 

While the whole judicial power should be concentrated in one 
court, the court should be constituted in three chief branches: (1) 
county courts (including municipal courts), having exclusive jurisdic- 
tion of all petty causes, all of them to constitute in the aggregate one 
branch, but with numerous local offices where papers may be filed, 
and as many places for hearing of causes in each county as the exi- 
gencies of business may require; (2) a superior court of first instance 
(to be called by some appropriate name), having a defined, original, 
exclusive, general jurisdiction at law, in equity, in probate and admin- 
istration, in guardianship and kindred matters, and in divorce; this 
court to have numerous local offices where papers may be filed and at 
least one regular place of trial in each county, and to be divided into 
at least two, and probably three, divisions—(a) one for disposition of 
actions at law and other matters requiring a jury or of kindred nature, 
(b) one for equity causes and (c) one for probate, administration, 
guardianship and the like. The first might be called the Law Division 
or the Common Pleas Division, the second the Equity or the Chancery 
Division, and the third the Probate Division. Possibly many juris- 
dictions would desire to unite the first two, but it seems to the com- 
mittee that there is much to be said for separate administration of 
equity, provided the courts are free to administer whatever relief the 
case warrants, and the distinction is made one of practical administra- 
tion only. Divorce would be relegated generally to the second divi- 
sion, though there is much to be said for committing it to the third. 
The third branch would be a single ultimate Court of Appeal. All 
judges should be judges of the whole court. They should be assigned 
in some appropriate way to the branch and the division thereof, or the 
locality in which they are to sit, but should be eligible and liable to 
sit in any other branch, or division, or locality when called upon 
to do so. 

Supervision of the business administration of the whole court 
should be committed to some one high official of the court who would 
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be responsible for failure to utilize the judicial power of the state 
effectively. He should have power to make reassignments, or tempor- 
ary assignments of judges to particular branches or divisions or locali- 
ties as the state of judicial business, vacancies in office, illness of 
judges or casualties may require. Likewise he should have the power, 
subject to general rules, to assign or transfer causes or proceedings 
therein for hearing or disposition according to the condition of dockets 
for the time being, and it should be his duty to see to it that the 
energies of the judicial department are employed fully and efficiently 
upon all business in hand. What this official of the whole court does 
for the general supervision of its affairs, should be done for each 
branch and each division, and where there are large cities, for each 
locality, by some official specially charged with this duty and respon- 
sible for the efficient and business-like conduct of its affairs and dis- 
position of causes upon the dockets. This official should be a judge, 
not a clerk, and the responsibility laid on him should be such as to 
guard against abuse of his office and insure efficiency. 

In like manner the business administration of the court should 
be organized. The whole clerical and stenographic force should be 
under control and supervision of a responsible officer, and an officer in 
each branch, division, and, if necessary, each locality, should have a 
like duty and a responsibility for efficient conduct of business com- 
mensurate therewith. The office in each locality should be an office 
for filing papers for the whole court and every branch and division 
thereof; the papers to be kept there when required in the locality, or 
transmitted to the proper office elsewhere. Legislation should not 
attempt to lay down details upon this subject. The general principles 
should be settled, and the remainder should be left to rules of court 
to be devised, altered and improved as experience points out the 
problems to be met and the best solutions thereof. 

In dealing with the subject of expense in the administration of 
justice, this subject of organization of the business side of the judicial 
department is of especial importance. We have carried decentraliza- 
tion of courts to such an extreme that in many jurisdictions the clerks 
are practically independent functionaries over whom courts have little 
real control. In some jurisdictions the clerks of supreme and appel- 
late courts are elective officers. It is a pretty general practice to have 
an elective clerk of the superior court of general jurisdiction (by 
whatever name called) in each county. Each clerk is not merely, to 
a considerable degree, independent of effective judicial control, but he 
is wholly independent of every other clerk. No one is charged with 
supervision of this important branch of the judicial system. It is no 
one’s business to make this part of the system effective, to obviate 
waste and needless expense and to promote improvement. The fee 
system has often tended to make earning and collection of fees one of 
the chief objects which engrosses the clerk’s attention. There is much 
unnecessary duplication and recopying of papers; judicial records are 
needlessly prolix, and hence unduly expensive. These and kindred 
matters may be met best by organization of the purely business side 
of the courts, and providing for competent and efficient supervision 


thereof. 
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There is room for difference of opinion, no doubt, with respect to 
the proposition to include the tribunals for dispatch of petty causes in 
the scheme for unification of the judicial system. It was the original 
plan of those who drew the Judicature Act in England to incorporate 
the county courts in their scheme. (Report of Judicature Commis- 
sion, 1869, p. 13.) This portion of their plan failed of adoption. But 
the reasons in support of it are most cogent. The Municipal Court 
of Chicago has shown—if, in view of the English county courts, it 
needed showing—that it is perfectly feasible to administer a much 
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tration of justice. Organiza tion of the courts, and, above ail, organi- 
zation of the business of the courts with a view of making the most 
of the judicial machinery, will permit judges to go to each locality 
where business awaits them, dispatch it, and be sent somewhere else 

in accordance with an intelligent plan and under the direction of 
someone whose duty it is to see that the work of the court is provided 
for and disposed of. 

The advantages of such an organization of the courts, of judicial 
business and of the clerical and administrative work of the courts are 
nine: 

(1) In the first place, it would make a real judicial department. 
The federal Department of Justice, under the headship of the Attor- 
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ney-General, gives to the general government something in the line 
of what is proposed. But it is not in accord with the genius of our 
legal institutions that one who practices in the courts should be head 
of a department comprising the courts and charged with the super- 
vision thereof. The several states accordingly have courts, but they 
do not have any — judicial department. 

(2) It would do away with the waste of judicial power involved 
in Our present system of separate courts with hard and fast personnel. 
Where judges are chosen for, and their competence is restricted to 
rigid districts, or circuits, or courts, or jurisdict tions, it is a familiar 
consequence that business may be congested in one court while judges 
in another are idle. Devices for exchange of judges, or invitation to 
sit in another district, may sometimes mitiga te this evil to some 
extent, but they do not reach its source. In this respect the federal 
Circuit Courts ircuit Courts of Appeals are a model of flexible 
judicial organization. ‘the judicial department should be so organized 
that its whole force may be applied to the work in hand for the time 
being, < to 1] i 
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~ (6) It would do awa y with the unfortunate innovation upon the 
common law which obtains in many states by which venue is a place 
where an action must be begun, rather than a place where it is to be 
tried, so that a misiake therein may defeat an action entirely instead 
of resulting merely in a change of the place of hearing. ‘This innova- 
tion is especially unfortunate when it ts applied to equity causes, 
where originally there was no venue. If all tribunals are parts of one 
court, there need be nothing beyond a transfer of the cause. All 
proceedings up to the date t! ereot may be saved. 

(7) It would obviate conflicts between judges of co-ordinate 
jurisdictions such as unhz ippily obtain too often in many localities 
under a completely decentralized system, which depends wholly upon 
the good taste and sense of propriety of individual judges, or the slow 
process of appeal to prevent such occurrences. 3ut a short time since 
it became a matter of comment and criticism in one of the great cities 
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of the country that judges, who were supposed to be trying causes 
with juries only, would take up divorce cases and dispose of them out 
of the usual order, although they were supposed to be heard only by 
the judges engaged in hearing equity causes. As most of our courts 
are organized at present, there is nothing to prevent any judge trying 
any cause pending in the court he pleases, however foreign to the 
work he and his colleagues have agreed he shall attend to. 

(8) It would allow judges to become specialists in the disposition 
of particular classes of litigation. The prevailing system of rotation 
is unfortunate. Usually where there are a number of judges they 
take up in rotation civil trials with juries, equity causes and criminal 
causes. It is becoming unusual for a judge to be kept continuously to 
any one class of causes so as to become thoroughly familiar therewith. 
This specialization was the real advantage of separate courts of law 
and equity. Instead of separation between law and equity in pro- 
cedure, the desirable thing is specialization in administration. The 
way to obtain this is to organize the courts in such a way that judges 
may be assigned permanently to the work for which they prove most 
fit. So long as they make the assignment by agreement among them- 
selves, the tendency to follow the line of least resistance will result 
in the unfortunate practice of periodical rotation. 

(9) Finally, it would bring about better supervision and control 
of the administrative officers connected with judicial administration, 
and make it possible to introduce improved and more business-like 
methods in the making of judicial records and the clerical work of the 
courts. 

The foregoing plan for unification of the courts and simplification 
of judicial organization would require constitutional amendments in 
each jurisdiction. Hence the committee do no more than submit it 
to the Association in order that attention may be called to the advan- 
tages of such an organization. Proposals for reorganization of the 
judicial system are now agitating in several states, and it seems desir- 
able to record the opinion of the committee as to the lines along 
which reorganization should proceed. 

The second principle which the committee desires to submit is 
that the details of procedure should be left to rules of court instead 
of being prescribed by legislative action. 

II. Whenever in the future practice acts or codes of procedure 
are drawn up or revised, the statutes should deal only with the general 
features of procedure, and prescribe the general lines to be followed, 
leaving details to be fixed by rules of court, which the courts may 
change from time to time, as actual experience of their application 
and operation dictates. 

The original New York Code of Civil Procedure contained three 
hundred and ninety-one sections. There are five hundred and thirty- 
two sections in the Connecticut Practice Act, which is generally re- 
garded as the best of the statutes founded on the New York Code. 
The Massachusetts Practice Act, with the addition of the sections 
relating to equity, contains one hundred and seventy-two sections. 
On the other hand, the present New York Code, which has been 
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characterized aptly as “revision gone mad,” contains some three thou- 
sand sections. 

One of the chief causes of the failure of the New York reform of 
1848 to accomplish all that its promoters desired was this very cir- 
cumstance, that the code went into too much detail and hence was too 
rigid. Only legislation could change some of the minutest details of 
practice. Hence, when the earlier decisions construed many of its 
provisions in a narrow and illiberal spirit, the law was fixed and the 
only remedy was statutory amendment. In this way legislative tink- 
ering with the code became a matter of course until the present over- 
grown mass of detail resulted. In contrast with this method of elab- 
orate legislative detail, the English Judicature act of 1873 contained 
but one hundred sections, with a schedule of fifty-eight rules of prac- 
tice appended. The details were left to rules of court to be framed by 
the judges. The first rules were by no means what they should have 
been. Those who framed them had their eyes too much on equity 
procedure, and for a time cumbersome, dilatory and expensive pro- 
ceedings were the result. But the change was not hard to make. No 
legislation was required. The judges changed the rules from time to 
time to meet the exigencies of practice until experience and the more 
liberal spirit of a generation brought up under the new system made 
themselves felt in the present rules. 

Pleading and practice were originally the work of the courts. It 
was probably a mistake that legislation ever attempted to take them 
over and settle their minute details. The power of the Supreme Court 
of the United States to make rules in equity, admiralty and bank- 
ruptcy practice is a model that all our jurisdictions may well follow. 
So long as we intrust our courts with such wide powers in the making 
of substantive law, we may surely trust them to work out the details 
of adjective law. A statute going into minute detail to begin with, 
soon to be swollen by legislative additions and overgrown with amend- 
ments and a gloss of judicial decisions, is not the practice act of the 
future. The ideal would be a clear and scientific outline, of say one 
hundred sections, laying out the limits and the lines of procedure, to 
be developed by rules of court which may be enacted, revised, amended 
or abrogated by experts as the exigencies of judicial administration 
demand. 

President Taft has given the weight of his approval to this pro- 
posal. He says: “In the first place, the codes of procedure are gener- 
ally much too elaborate. It is possible to have a code of procedure 
simple and effective. This is shown by the present procedure in the 
English courts, most of which is framed by rules of court.” (The 
Delays of the Law. 18 Yale Law Journal, 28). 

Again he says: “The English system consisting of a few general 
principles laid down in the Practice act, and supplemented by rules of 
court to be adopted by the Supreme Court of Judicature, has worked 
with great benefit to the litigant, and has secured much expedition in 
the settlement of controversies, and has practically eliminated the 
discussion of points of practice and pleading in the Appellate courts. 
My impression is, that if the judges of the Court of last Resort were 
charged with the responsibility within general lines defined by the 
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legislature, for providing a system in which the hearings on appeal 
should be as far as possible with respect to the merits and not with 
respect to procedure, and which should make for expedition, they are 
about as well qualified to do this as anybody to whom the matter can 
be delegated.” (Id. p. 31). 

The advantages of the principle proposed are: (1) No one can 
anticipate in advance the exact workings of a detailed rule of practice. 
Change and adaptation to the exigencies of judicial administration is 
inevitable. The judges are best qualified to determine what experi- 
ence requires and how the rule is actually working. (2) The opinion 
of the Bar as to the working of a rule may be made known to and 
made to affect the action of the judges in framing new rules or i 
proving old ones much more easily and with | 
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the error complained of is defect of proof of some 
matter capable of proof by record or other incontrovertible evidence; 
defective certification or failure to lay the proper foundation for evi- 
dence which can, in fact, without involving substantial controversy, be 
shown to be competent, the Court of Review should be given power 
to take additional evidence for the purpose of sustaining a judgment. 

ack Of power in appellate tribunals to tale evidence to correct 
mere formal defects or to supply deficiencies as to which there is rec- 
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ord evidence or the evidence cannot admit of any substantial dispute 
is a serious defect in our procedure. For example, in a recent case a 
judgment was reversed because the law of another state was proved 
by what every practitioner in the latter state well knows to be the 
compilation of statutes in general use therein. The court that ren- 
dered this decision probably had no doubt that the sections in ques- 
tion were in fact the law of the state in question, and would have ac- 
cepted them as such in an argument on a point of law. But the delay 
and expense of a new trial were necessary because the undoubted law 
of the foreign state was not proved in the right way. If the Court of 
Review had had power to take evidence upon this simple point, which 
did not admit of any real controversy, the point would not have been 
raised. It has been objected that a power of receiving evidence on 
appeal would result in taking up the time of appellate tribunals unduly 
with applications to take evidence and controversies over matters of 
fact. Such is not the experience in England, where a much wider 
power of receiving evidence on appeal exists than that which we rec- 
ommend. Moreover, such applications will not be made and such con- 
troversies will not arise because errors will not be urged on appeal 
where they may be corrected speedily and without reversal, by appli- 
cation for leave to supply the omitted formal, record or preliminary 
proof. 

The Revised Code of Civil Procedure of Kansas, recently enacted, 
contains the following provision (Sec. 580): “In all cases except 
those triable by a jury as a matter of constitutional right, the Supreme 
court may receive further testimony. . . .” 

In the opinion of the committee, the power to take new testimony 
generally, in-the discretion of the reviewing court, in equity causes, is 
wisely conferred. But the committee do not believe it wise to deny 
this power wholly in causes triable to juries. Even in cases of the 
latter type, the power should be granted to take proof of matters of 
record or matters capable of incontrovertible proof so far as necessary 
to sustain verdicts. Such a practice is in no wise an infringement of 
jury trial. It prevents a new trial where the only purpose of the new 
trial is to take proof of a matter on which there could be only one 
finding, and that finding, if made in the appellate tribunal, would sus- 
tain the verdict. The common law allowed this in the case of records 
upon motion for a new trial (Ritchie v. Putnam, 13 Wend. 524). 

Another principle which the committee desire to submit as one 
which should govern legislation with reference to organization and 
administration of courts, is abolition of the fee system wherever it 
still exists. 

IV. All clerks and other employees of courts and all persons 
having permanently to do in any-way with the administration of jus- 
tice should be compensated by fixed salaries and all fees collected 
should be paid into the public treasury. 

Originally in England the justices. were paid ‘by fees. In time 
everywhere judges of the higher courts came to be paid fixed salaries. 
Justices of the peace are still compensated by fees and, although 
clerks, sheriffs and other administrative officers having to do with the 
administration of justice, are more and more coming to be put upon a 
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salary basis in the matter of compensation, there are still too many 
jurisdictions in which clerks of courts, compensated by fees, receive 
much more than the judges who preside in the courts. In several 
jurisdictions a very large and important part of the work of courts of 
equity is delegated to masters in chancery, and these masters receive 
fees. The objections to this practice are obvious. (1) Where an offi- 
cer is paid by fees, it is inevitable that his office tends to become a 
money-making institution; that earning and collecting fees becomes 
its main purpose, and not the objects for which it exists. (2) Where 
a clerical position is rewarded by large fees, often greatly in excess of 
the salaries paid to judges, clerkships tend to become political posi- 
tions, and clerks are often chosen for political reasons rather than for 
ability to discharge the duties of the office. (3) Where those who 
have to do with the administration of justice are paid fees, a suspicion 
attaches, however unfounded, that officials will be governed by a 
desire to earn fees, and that those who are in a position to bring busi- 
ness involving fees to the official have an advantage by reason of that 
fact. Such a feeling is an obstacle to due administration of justice 
and no ground should be afforded for its existence. 





LIMITING HEIGHT OF BUILDINGS. 


The constitutionality of a statute restricting the height of build- 
ings in the city of Boston has just been sustained by the Supreme 
Court of the United States in Welch v. Swasey, 214 U. S. 91, Adv. S. 
U. S. 1908, p. 567, 29 Sup. Ct. Rep. 567. This case affirms the decision 
of the supreme judicial court of Massachusetts in 193 Mass. 364, 118 
Am. St. Rep. 523, 79 N. E. 745. The decision is fundamental and 
broad. It declares the police power sufficient to justify a statute to 
regulate the height, as well as the mode of construction of buildings 
in order to secure the safety, comfort, and convenience of the people 
and benefit property owners generally; and that regulations of this 
kind by statute are valid if it is plain that they are not unreasonable 
or inappropriate. The discrimination between commercial and resi- 
dential sections of a city by allowing buildings in the former to the 
height of 125 feet, and limiting them in the latter to from 80 to 100 
feet, was also sustained as reasonable. The fact that esthetic consid- 
erations may have entered into the reason for such enactments was not 
deemed fatal to their validity if there were other reasons therefor 
within the range of the police power. Neither the guaranty of due 
process of law or that of equal protection of the laws was deemed vio- 
lated by discriminating between commercial and residential parts of 
the city, in view of the fact that the Legislature may have considered 
that the high commercial buildings were generally of fire-proof con- 
struction with greater water supply and equipment of fire engines and 
having fewer women and children in them in the daytime, and very 
few people sleeping in them at night as compared with the buildings 
in residential districts. 

The most important case on the regulation of the height of build- 
ings, prior to this decision, was that of Attorney General v. Williams 
(Knowlton v. Williams) 174 ‘Mass. 476, 47 L.R.A. 315, 55 N. E. 77, 
which arose under an earlier Massachusetts statute restricting the 
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height of buildings adjacent to Copley Square in Boston. The court 
sustained this statute, saying that, in view of the kind of buildings 
about the square and the uses to which some of them were put, “it 
would be hard to say that this statute might not have been passed in 
the exercise of the police power.” But the court pointed out that he 
statute provided compensation to persons injured in their property 
by the limitations which it created, and in this respect conformed to 
the constitutional requirements for taking property by right of eminent 
domain. The court therefore regarded it as a provision for taking 
rights of property for the benefit of the public who use the square by 
adding to the public park rights in light and air and in the view over 
adjacent land above the line to which buildings could be erected. It 
said these rights were in the nature of an easement annexed to the 
park. But the Massachusetts statutes sustained in the case of Welch 
v. Swasey are, in no sense, based on the power of eminent domain, 
but entirely on the police power. They provide no compensation for 
the limitations on the height of buildings. The statute was contested 
first on the ground that it was an attempt to exercise the police 
power for a merely esthetic purpose. But the court held that very 
high buildings might so exclude sunshine, light, and air as to affect 
the public health, and that they might also increase the danger from 
fire. Another ground, possibly more relied on, was that of discrimina- 
tion between the different parts of the city. But on this point also the 
classification of districts was held reasonable, and therefore constitu- 
tional. 


Some agitation, from time to time, has been made for restricting 
the height of buildings in other states. It is a question of no small 
importance, and the decision of the United States Supreme Court, as 
well as that of the supreme judicial court of Massachusetts, have 
amply established the power of the Legislature to make such restric- 
tions of this kind as are necessary for the health and safety of the 
public.—Case and Comment. 





RECOVERY OF MONEY LENT FOR GAMBLING. 


It is not easy to frame a clear conception of the law, as it now 
exists, with respect to the recovery of gaming debts or money lent 
for gaming. Where general rules have been laid down in deciding 
cases, probable or possible exceptions have often been suggested 
without being plainly stated. The result is that it is extremely difficult 
to say whether a given set of circumstances not exactly resembling 
those of any actually decided case, will be held to fall within a general 
rule-as enunciated in the course of a decision. 

The distinctions taken by the English Court of Appeal in Moulis 
v. Owen (1907, 1 K. B. 746), and Saxby v. Fulton, decided the other 
day (Times, 26th March), illustrate these remarks very strongly. In 
1842 the case Quarrier v. Colston (1 Ph. 147), was decided on appeal 
by Lord Lyndhurst. The head note is: “Money won at play, or lent 
for the purpose of gambling, in a country where the games in question 
are not illegal, may be recovered in the courts of this country.” This 
appears to express accurately the rule to be deduced from the de- 
cision. The facts were that an I. O. U. had been given by one Tobin 
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to the defendant, and Tobin's cxecutor (the plaintiff) sought to re- 
strain the defendant from proceeding with an action for the recovery 
of the sum stated in the I. O. U.; the money had been lent to Tobin 
for gaming during a tour on the continent, at places tke Baden-Baden, 
etc., where gaming is not illegal. The injunction was refused. Lord 
Lyndhurst said: “As the memorandum, therefore, affords prima jacie 
evidence of the debt, and as there is nothing to show that any part of 
it is founded upon an illegal consideration, | see no reason why this 
court should interfere, or why the defendant should not be allowed to 
prosecute his action.” 

In Moulis v. Owen (supra), the defendant had given the plaintiif, 
in Algiers, a cheque on an English bank in payment of money lent for 
playing at baccarat, and for discharging play debts. By French law 
the consideration would have been valid. The Court of Appeal, by 
a majority, held that the amount could not be recovered, the action 
being on the cheque itself. Fletcher Moulton, L.J., dissented. It was 
held that Quarrier v. Calston did not apply, there being in that case 
no security to be treated as null and void, but merely a debt not 
founded on any illegal consideration. Reliance was placed by C - ins, 
M. R. on the Gaming Acts, 1845 and 1592, and some doubt 
thrown by Cozens-Hardy, L.J., on the correctness of the decision ‘in 
Quarrier v. Colston. The ground of the coaing judgment of 
Fletcher Moulton, L.j., was that the Gaming Acts were territorial in 
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their operation, and hac plicat 
place inaf reign country, and were not illegal there. Had this been 


the view taken by the court, there would have been no necessity for 
excising from the general rule affirmed in Quarrier v. Colston, where 
no actual instrument in the nature of a security had been given. 
Seeing the way in which the decision in Quarrier v. Colston, and 
the two Acts passed since, were referred to in the judgment of the 
expected a case similar to 
Quarrier v. Colston to have been decided differently at the present 
day. <A decision to the effect that pes lent for gambling, even 
abroad, where the consideration was not illegal, could-not be r ‘moved, 
would also have had the advantage of laying down a broad onl sat- 
isfactory rule. The recent case of Saxby v. Fulton (supra), however 
(though only the judgment of Vaughan Williams, L. J., is reported 
in full), while not altogether removing the doubt thrown upon Quar- 
rier v. Colston, nevertheless treats it as a case to be followed under 
similar circumstances. The circumstances, indeed, were singularly 
like those in the case before Lord Lyndhurst. The plaintiff sued the 
defendant as executrix of one Brook for money lent to Brook by the 
plaintiff, and the defence was that the money had been borrowed for 
gambling at Monte Carlo, and was therefore not recoverable. As in 
1842, the money had been lent during the stay of the leader and bor- 
rower on the continent, and no cheque, etc., had been given on which 
an action could not be brought. Following Quarrier v. Colston, the 
plaintiff was held entitled to recover. The remark of Cozens-Hardy, 
L.J., in Moulis v. Owen (p. 756), as to the effect of Lord Lyndhurst’s 
judgment, may be taken to apply to the present case, the most recent 
decision on the subject: “It leads to the strange result that a personal 


majority of the court, one might have 
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contract made in France may be valid if there is no security given 
for the loan, although if there is a security by way of negotiable in- 
strument payable in England, both the security and the debt are bad.” 
—The Canadian Law Times. 


CHARGE TO GRAND JURY. 


Bribery Laws of New Jersey—Indictable Election Offenses. 


On September 25th, at the opening of the September term of the 
Middlesex county courts, Mr. Justice Bergen charged the grand jury 
as follows, on the subject of bribery at elections: 

By an act of the legislature of this state adopted in 1896, it is 
made a crime to directly or indirectly give or lend money, or to prom- 
ise to procure either money, office or employment, to or for any voter 
in order to induce him to register or vote, or to refrain from so doing; 
and it is also a crime to do any of these acts on account of voting or 
refraining from voting, or registering or refraining from registering. 
Under the law the crime is complete by giving or lending of money, 
or by a promise to give money or to procure either money or employ~ 
ment in the future with intent to induce a person to vote, or refrain 
from so doing; and it does not make the slightest difference if nothing 
be said as to the candidate or party for whom the vote is to be cast, 
for the prohibition is against inducing a vote or refraining therefrom. 

To ask a voter to vote is proper, but the law forbids the offer of 
money or office as an inducement to him to vote, even if nothing be 
said to him as to which candidate or political party he shall vote for, 
and it is equally wrong to attempt to induce him to refrain from 
voting, by doing or agreeing to do any of the forbidden acts. So if, 
in any case, you find that money is given, loaned or promised, or 
money, office or employment to be thereafter given or procured, is 
offered as an inducement to vote or not to vote, you need go no 
further, but should promptly indict the offender, without inquiring 
whether the voter was influenced or not. The corrupt practice which 
the law aims to eradicate is the giving or offering of the forbidden 
considerations, for the purpose of inducing the voter either to vote 
or refuse to vote. 

The law also provides that if any such forbidden act be done, or 
performed, because a voter has voted or refrained therefrom, the crime 
is complete without any previous agreement between the parties, and 
if it appears that any person has given money, or other forbidden con- 
sideration, to a voter on account of his having voted, the law is broken, 
even in the absence of proof of a previous agreement, for the fair 
presumption is that giving a voter money because he has voted, 
although done subsequently, is but the carrying out of a previous 
corrupt arrangement, but whether this be so or not, the law forbids it. 

The law also makes the voter who takes money for or who agrees 
for any of the foregoing considerations to vote, or refrain from voting, 
to be equally guilty of an offense against the law of the land. 

Section 2 of this statute declares that any person who shall give, 
advise or pay or cause to be given, advised or paid any money or 
other valuable thing to any person, or to the use of any other person, 
with the intent that such money or other valuable thing, or any part 
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thereof, shall be expended or used for bribery of votes, or for any 
unlawful purpose, at any election, or who shall knowingly pay or cause 
to be paid any money to any person wholly or partly expended in 
bribery of a voter or voters, at any election, shall be guilty of a mis- 
demeanor. 

This section was evidently intended to reach the person who 
contributes with intent that the money be used for corrupt purposes, 
and also those who distribute the contribution, knowing that the 
person to whom it is distributed will expend it in bribing voters, and 
if it is so expended the person who distributed the money is guilty. 

It may be difficult to establish the intent of the contributor, but 
the law should be enforced and the grand jury ought to make diligent 
effort in that direction. If the contribution be of an unusual amount, 
So as to raise a fair presumption that it is intended for corrupt pur- 
poses, or if the sums contributed by different parties, apparently acting 
in concert, aggregate so large an amount as to forbid the inference 
that a legitimate use is intended, it will be your duty to fully investi- 
gate the matter and ascertain, if possible, the purpose and intent of 
such contributor. 

It may be conceded that there are certain legitimate expenses in 
conducting a political campaign, but the amount necessary for legiti- 
mate purposes ought to be readily ascertainable, and when the 
amounts contributed are so unreasonably large as to raise the pre- 
sumption that some other purpose is intended, you should at once 
institute a rigid and searching investigation, and if you become con- 
vinced that the law has been violated, neither fear of the power of the 
contributor, nor anticipation of his favor, or reward, ought to deter 
you. 
So, also, if it should come to your knowledge that any person, 
having for distribution moneys contributed for election purposes, has 
knowingly paid any part of it to a person who is to use it, wholly or 
in part, in bribery, you should at once investigate the matter, and if 
the law has been violated the offenders should be presented for trial. 

On the same day that the act to which I have referred was ap- 
proved another act was approved, which enacts that any person who 
shall do any act thereinafter prohibited shall be deemed guilty of the 
crime of bribery. 

The acts which this statute prohibits are the following: Giving or 
agreeing to give, for the purpose of promoting or securing the election 
of a candidate for public office or for the purpose of promoting or 
procuring the nomination of any candidate for public office, any 
moneys or valuable things for the purpose of providing or paying, 
wholly or in part, the expense of giving or providing any meat, drink, 
entertainment or provision to or for any person, for the use of influ- 
encing him to give or to refrain from giving his vote, or on account 
of his having voted or refrained from voting, or to provide for the 
payment of rent, or for the purpose of providing and fitting up any 
club room, for social purposes, or providing any uniforms for any 
organized club, or to provide payments for the insertion in any news- 
paper of any article tending to influence any voter other than a paid 
advertisement, to be indicated by the name of the person who paid 


for it. 
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Under this statute the crime of bribery is complete when the 
accused pays, wholly or in part, for any meat, drink, entertainment or 
provision, for the purpose of influencing a person to give or refrain 
from giving his vote, or because any person has voted or refrained 
from voting. That is, no such entertainment is to be paid for, for any 
person, for the purpose of influencing him, either to vote or not to 
vote, or be given to a voter because he has voted or refrained from 
voting. 

That part of the act which forbids the payment of rent for any 
club room, or for uniforms for any organized club, does not depend 
upon the purpose, but is absolutely forbidden. 





SCHREOCE v. PUBLIO SBRVICE BAILWAY OO. 
(First District Court of Newark, Aug. 24, 1909.) 
Standing on Rear Platform of Trolley—Forcible Ejectment. 
Mr. Benjamin M. Weinberg for plaintiff. 


Mr. Duane E. Minard for defendant. 
CONCLUSION, 


MacLEAR, J.: The rules and regulations of the Public Service 
Railway Company have provided (I presume for the safety and conve- 
nience and comfort of passengers) that passengers shall not ride on 
the back platform. The Board of Street and Water Commissioners, 
in response to said demand, have passed an ordinance of the city of 
Newark providing that passengers shall not stand on the rear plat- 
forms of cars commonly known as “Pay-as-you-enter” cars, and have 
made it the duty of the conductor to enforce that ordinance. Those 
rules and that ordinance are reasonable. 

We find in this case a gentleman boarding a car and insisting upon 
staying on the back platform. He says himself that he gave the two 
reasons why he wanted to stay on the back platform, both of which 
are corroborated by the statement of the conductor that he wanted 
the air and that it was too crowded inside, and the conductor added 
the third reason, that he wanted to smoke. There is no reason why 
the conductor should ask him three or four times to go inside; he told 
the passenger if he did not go inside he would lose his job or it would 
cause trouble for him. The man refused to obey the ordinance or the 
rules and regulations, and remained on the platform in violation of 
the rules and ordinance and against the expressed desire and willing- 
ness to enforce the rules and ordinances. There is one thing that 
people must do; that is, if they will not obey the law, take the conse- 
quences. The conductor does not seem to have acted hostile. He 
gets off the car at Bergen street to get higher authority to enforce 
the rules of the company, and he lets down the bar, not as counsel has 
said the bar that keeps passengers from getting on, but the iron bar 
that separates a compartment from the part of the rear platform 
through which the passengers enter the car. He does not find an in- 
spector and he gets back on the car and rings the bell to go on, and, 
as I remember the testimony, he gives the bell for the car to stop at 
the next crossing with the idea of putting the passenger off if he does 
not go in; he must either go in or get off the car. That was entirely 
within the course of his duty and what he should have done. The 
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testimony is that a scuffle ensued. The conductor says the passenger 
called him a vile name; the defense says the passenger said “It will 
take a better man than you to put me off.” We have all heard that so 
many times that it sounds familiar. The passenger says the conduc- 
tor called him a vile name, and a scuffle ensued. 

The burden of the proof came on the plaintiff, and I don’t see 
that the conductor used any more force than was necessary in his duty 
to do. The result was that he did not accomplish what he tried to do, 
and the man in violation of the rules of the company and the ordi- 
nances of the city of Newark, continued to ride on the rear platform 
until three inspectors had to go on the car, or a number of them had 
to go on the car at the car barns and insist upon his getting inside, 
and only then succeeded in getting him inside of the car. It does not 
seem to me it is in his mouth to complain that there was undue force 
used, or that he received any injury in the hands of this conductor 
except what were both due by his acts of omission and acts of com- 
mission, and I, therefore, find for the defendant. 





McMILLAN et al. . KUEHNLE et al. 
(N. J. Chancery Court, Sept. 12, 1909). 


Sunday Baseball—Nuisance— 
Injunction—1. The playing of 
baseball on Sundays will be en- 
joined if it be made to appear that 
the noise and disorderly conduct 
attendant upon the games being 
held forth amounts to a nuisance 
in the neighborhood, whereby the 
peace and quiet of the Sabbath is 
disturbed and the rest which the 
complainants are entitled to enjoy 
on that day is appreciably affect- 
ed; each case must stand or fall 
on the question of nuisance or no 
nuisance, as the Court of Chanc- 
ery has no jurisdiction to enforce, 
by injunction, the Sunday laws, 
so called. 

2. Noises which are not nui- 
sances on a week-day may be nui- 
sances when made on a Sunday, 
if they have the effect of disturb- 
ing that quiet and rest which the 
citizen is entitled to have for his 
recuperation; and the fact that 
such noises are forbidden by the 
laws of the land (the Sunday 
laws) takes away any defense for 
the making of them on Sunday, 
even though they be but slight. 

5. A preliminary injunction will 
issue to restrain Sunday baseball 


playing upon the affidavits of six 
or seven persons, residing in the 
neighborhood where the games 
are held forth, which show a case 
of nuisance, even though more 
than 40 persons similarly situat- 
ed swear that the noises are quite 
inappreciable and not at all dis- 
turbing, if there be no proof be- 
fore the court that the complain- 
ants are morbidly sensitive; the 
case not being one turning upon 
the preponderance of evidence as 
to the extent and character of the 
noise so much as it does upon the 
question whether the affidavits on 
behalf of the defendants show the 
athants on behalf of the complain- 
ants to be untruthful as to the 
existence of the noise; and, as it 
is notorious that many people are 
not disturbed by noises which af- 
tect some people similarly situat- 
ed, in the absence of proof that 
the complainants and their wit- 
nesses are morbidly sensitive, it 
will be presumed that they are 
persons of ordinary sensibility 
and are truthful concerning the 
existence of the nuisance as to 
themselves. 
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On application for preliminary injunction. Heard on bill and 
affidavits, and affidavits on the part of the defendants. 


Mr. Charles E. Sheppard and Mr. Edwin G. C. Bleakly for com- 
plainants. 


Mr. George A. Bourgeois for defendants. 


WALKER, V. C.: The bill is filed by John McMillan and John 
H. Goldsmith on behalf of themselves and other residents of Atlantic 
City, among them being those whose affidavits are annexed to the 
bill. Those making affidavits besides the two complainants are: Mrs. 
Ellen Goldsmith, wife of one of the complainants; Robert Ingram and 
Harriet A. Ingram, his wife; Mrs. Frances Young, and Mrs. Mary 
Reynolds. 

The object sought by the bill is to restrain the defendants from 
holding forth baseball games at Inlet Park, Atlantic City, on Sundays, 
because of an alleged nuisance attendant thereon by way of noise and 
disorderly conduct which disturbs the peace and quiet of the Sabbath 
and interferes with the rest to which the complainants are of right 
entitled to enjoy on that day. 

The case stands or falls on the question of nuisance or no nui- 
sance, as the Court of Chancery has no power to enforce, by injunc- 
tion, the Sunday laws, so called. That jurisdiction belongs to another 
tribunal. 

The complainant, Mr. McMillan, who is a clergyman, swears that 
baseball games had been carried on at Inlet Baseball Park, Atlantic 
City, for some five or six Sundays before the making of his affidavit 
which was on August 25, ult. (1909); that his residence is about two 
squares from the park, and that large crowds attend the games, and 
that in going to and returning therefrom make loud noises and sounds 
which are an annoyance to himself and the neighborhood, and a dis- 
turbance of the peace and quiet of the neighborhood, but he says noth- 
ing about sounds emanating from the grounds; he also says that quite 
a large number of the boys in his Sunday School absent themselves 
and attend the games on Sabbath afternoon. With this last feature 
of his complaint the court has nothing to do. 

The complainant Goldsmith swears that he lives about a block 
and a half, or 600 feet from the park, and that on Sunday afternoons 
crowds of people in carriages, in automobiles and on foot, pass by, to 
and from the games, making loud noises, and that during the progress 
of the games there is frequently heard very loud cheering and shout- 
ing, yelling and screaming and stamping of feet on the stands, all of 
which is very plainly heard at his residence, and is greatly annoying 
and interferes with the comfort of his house for himself and his 
family, and destroys the peace and quiet of the neighborhood during 
the time. 

Mrs. Ellen Goldsmith swears that she has been greatly annoyed 
in her house and her peace and comfort greatly disturbed by the noise 
and confusion made by those going to and returning from the ball 
games at the park on Sundays, and by the cheering and screaming, 
yelling and hooting, and stamping of feet on the boards by those 
within the park attending the games. 
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Robert Ingram swears that he resides about one and a half squares 
or 200 yards from the park where baseball is played on Sundays, and 
that a large number of teams, automobiles and carriages loaded with 
men and women, who with many others on foot going to and return- 
ing from the games, pass along the street in front of his residence, 
cheering, hooting and shouting, and that during the progress of the 
games the cheering, shouting and screeching of the crowds attending 
are plainly heard at his residence and greatly annoy himself and ‘his 
family. 

Mrs. Harriet A. Ingram, wife of Robert Ingram, swears that since 
the baseball games have been carried on at the park on Sundays, 
noise and confusion, screaming, cheering and hallooing of the crowds 
of people in the park while the games were on, and the stamping of 
feet on the stands by the spectators were plainly heard at their house 
and disturbed the peace and quietness of Sunday for them; that the 
crowds of people on foot and in carriages and automobiles, passing 
along in front and near to their residence, going to and returning from 
the games on Sundays, also greatly disturbed the comfort of their 
house and its peace and quiet. 

Mrs. Frances Young swears that she lives with her husband and 
family of children about one and a half squares from the park; that 
the cheering, hallooing and shouting of persons attending the ball 
games on Sundays can be plainly heard at their residence and is very 
annoying and disturbs the peace and quiet of their home; that the 
crowds, going to the games and returning from them, pass by their 
home in large numbers, many of them shouting and using profane and 
vile language, which can be plainly heard from their house, and is a 
great annoyance and nuisance to them. 

Mrs. Mary Reynolds swears that she resides about two blocks or 
squares from the park where the games of baseball are carried on on 
Sundays and that teams, automobiles and foot people go by her house, 
to and from the game, and make a loud noise, disturbing herself and 
the neighborhood. 

The proofs on the part of the defendants, who admittedly control 
and operate the Inlet baseball park, show that lands near or adjoining 
the park are used as a terminal of the trolley line (which extends from 
Longport to the Inlet), where its terminal building and waiting room 
and also a hotel and restaurant, around which is a two-story pavilion, 
and another hotel, are situate; also, nearby, is a pier from which ap- 
proximately 100 sailing yachts of various sizes make daily or hourly 
excursions or trips down Absecon inlet and out upon the Atlantic 
ocean, which yachts daily carry great numbers of people, extending 
into the thousands, on sailing trips, great numbers of people taking 
those trips on Sunday afternoons; that great numbers of people visit 
the hotels, or one of them, especially on Sundays, and enjoy the re- 
freshments that may be purchased; that there are automobile lines 
running from various parts of the city to the Inlet, and that large 
numbers of busses carry people to and fro, and that the majority of the 
people who go to the Inlet from the boardwalk along the Atlantic 
ocean reach it by automobiles and busses, the trolley line not touching 
the boardwalk except at two points. 
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The affidavits of over forty people living near to the park were 
produced, many of them living much nearer than those whose affida- 
vits are annexed to the complainants’ bill, who swore that none or very 
little noise or applause was heard coming from the baseball park while 
games were held forth there, and that what was heard was no annoy- 
ance whatever to people living in its vicinity, nor was the conduct on 
the part of the crowds going to or returning from the Inlet on Sundays 
of the character mentioned by the complainants’ witnesses; in fact, 
that it was not annoying. 

If the issue were as to a certain well defined physical fact pre- 
sumably within the knowledge of all of the affiants—such as, did a 
certain sound occur at midday or midnight—the defendants would 
prevail upon the clear weight and preponderance of the evidence; but 
the issue is as to facts not so clearly defined, but is as to facts which 
different people see and hear differently, according to their different 
natures. 

The criterion for determining whether or not a particular use of 
property is a nuisance is its effect upon persons of ordinary health and 
sensibility, and ordinary modes of living, and not upon those who, on 
the one hand, are morbid or fastidious or peculiarly susceptible to the 
things complained of, or, on the other hand, are unusually insensible 
thereto. Am. and Eng. Ency. of L. 2 ed. vol. 21, p. 689. 

There is no evidence before the court on this hearing to the effect 
that the complainants and affiants are morbidly sensitive as to the 
sounds that form the gravaman of the complaint, except that it may be 
inferred that such is the fact because of the overwhelming proof of 
those residing in the same neighborhood that the noises spoken of by 
the complainants are quite inappreciable and not at all disturbing. This 
feature of the case may, perhaps, be gone into on final hearing. 

The question, as I understand it, does not turn upon the prepon- 
derance of the evidence as to the extent and character of the noises so 
much as it does upon the question whether the affidavits on behalf of 
the defendants show the affiants on behalf of the complainants to be 
untruthful as to the existence of the noises. Because innumerable 
witnesses living in the vicinity of the ball grounds say that they are 
not annoyed, either by persons passing their houses to and from the 
park or by the demonstrations of those in the park and upon thie 
stands, that does not necessarily show that others, comparatively few 
though they be, may not be annoyed and suffer great inconvenience, 
amounting to a nuisance, from the facts to which I have just adverted. 
It is notorious that many people living near railroads and factories 
become so accustomed to the noises emanating therefrom as not to 
notice them, while on the contrary some people, similarly situated, 
can never be oblivious to them. 

The law governing the matter under consideration is to be found 
in the three cases in this court of Cronin v. Bloemecke, 58 N. J. Eq. 
(13 Dick.) 313, decided by Vice-Chancellor Emety in 1899; Gilbough 
v. West Side Amusement Company, 64 N. J. Eq. (19 Dick) 27, decided 
by Vice-Chancellor Pitney in 1902; and Seastream v. New Jersey 
Exhibition Company, 67 N. J. Eq. (1 Robb.) 178, decided by Vice- 
Chancellor Pitney in 1904. 
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The decision in the Seastream case went upon the ground that 
some five or six of the complainants who resided in the neighborhood 
of the park were disturbed by the noise of the shouts and applause 
from the grounds on Sundays when ball games were played, and that 
several others of the complainants suffered from the noise and unruly 
conduct of the great crowds alighting from and boarding trolley cars 
in front of their residences and in going to and from the park and the 
trolley (1 Robb. p. 181). In the case before me seven afhiants swear 
to a state of facts tending to show that a nuisance is created by the 
holding forth of the ball games at the Inlet park, Atlantic City, on 
Sundays, two of them, the Rev. Mr. McMillan and Mrs. Reynolds, 
speaking only to the question of noise and unruly conduct by the 
crowds going to and returning from the games, while the other five 
testify to a nuisance created upon aiid about the park at the playing 
of the games. 

The question whether those suffering from one or the other of 
two kinds of annoyance, namely, that on the highways leading to and 
from the baseball ground, and that emanating from the grounds while 
games are in progress, may join in the same bill of complaint, was 
raised in the Seastream case, but was left undecided, as no demurrer 
was filed and the defendant had not been embarrassed in presenting 
its defense. (1 Robb. p. 187.) The question of misjoinder was not 
even raised upon the argument of this cause, and will, therefore, not 
be considered. 

A parallel to be found in the Seastream case is that the defense 
was there made that the ball ground was not the only place to which 
people resorted who went by the premises of the complainants and 
annoyed them. It was shown that Newark bay was only a slight 
distance from the ball grounds and that people were attracted to its 
shores for amusements on Sundays, consisting of boating, crabbing, 
fishing and picnicking, and that independent of the baseball playing a 
large crowd on Sundays habitually resorted to the neighborhood by 
means of the trolley, alighting at the very same part of the avenue 
and creating precisely the same nuisance as was complained of on 
account of the baseball crowds. (1 Robb. p .185.) Vice-Chancellor 
Pitney did not think that that state of affairs estopped the complain- 
ants from asserting their rights against the defendants. 

The case of Gilbough was also a Sunday baseball case. The fact 
of nuisance was disputed. In that case (Gilbaugh) affidavits pro- 
duced by the defendant made by persons who lived near the grounds 
were to the effect that the noise, although heard by them, did not 
annoy them. (19 Dick. p. 35.) In the case now being considered, 
some of the numerous witnesses for the defendants said that they 
heard noises, but that they were slight and not disturbing, and others 
of them said they heard no noises at all. In the Gilbough case, Vice- 
Chancellor Pitney said that the noises, if loud enough to appreciably 
disturb complainants’ rest, constituted a nuisance against which they 
were entitled to relief in this court. (19 Dick. p. 30.) 

In the Cronin case, which was a case of disorderly baseball games 
played on week days and on Sundays, Vice-Chancellor Emery says 
that the protection of one’s dwelling house against nuisances which 





M’MILLAN ET AL. V. KUEHNLE ET AL. 313 


render it uncomfortable is a right which has been constantly protected 
in this court by preliminary injunction, even when the existence of the 
nuisance is disputed. (13 Dick. p. 317.) 

In the unreported case of Rausch v. Glazer (May term, 1906), 
which was a nuisance case heard before me, and in which the question 
was as to stenches emanating from a rendering establishment, I took 
occasion to observe that the nuisance being established by satisfactory 
testimony, the evidence was not overcome by testimony of a negative 
kind; that testimony of some of the neighbors that they were not 
annoyed did not disprove that the complainant and his family were 
annoyed. 

Another phase of the case under consideration was dealt with by 
Vice-Chancellor Pitney in the Gilbough case. He said that noises 
which would not be declared to be nuisances on a week day are held 
to be nuisances if made on a Sunday, because they have the effect of 
disturbing that quiet and rest which the citizen, wearied with six days 
of labor, is entitled to have for his recuperation; and that the fact 
that such noise is forbidden by the laws of the land (the Sunday laws) 
takes away from the producer any excuse therefor (19 Dick., p. 29, 
30), that is, as I understand it, takes away his defense, so far as that 
defense may be any justification for the making of disturbing noises 
at the given time, even though they be but slight. 

In the earlier cases of Cronin and Gilbough, the court dealt with 
the character of the injunction that should go for the relief of the 
complainants. In the Cronin case the restraint went against the use 
of the park for the purpose of baseball games so that a nuisance might 
be occasioned to the annoyance and injury of the complainant and his 
family at his residence, the games not being prohibited entirely; (13 
Dick. p. 316, 317); and in the Gilbough case the injunction went re- 
straining the defendant from permitting any noise or noises to be 
made upon its premises on Sunday which should disturb the complain- 
ants or their families, there being no prohibition of the games them- 
selves; (19 Dick. p. 36); but, in the Seastream case, the law having 
previously been so well settled, the injunction went restraining the 
playing of baseball on Sundays altogether. (1 Robb. 187). 

Now, applying the law, as I understand it, to the facts of this case, 
as I understand them, I am constrained, following the last and cul- 
minating decision, to advise the issuance of a preliminary injunction 
against the playing of baseball games on Sundays at the Inlet Park, 
Atlantic City, until the final hearing of this case, and until the further 
order of the court to the contrary. 

It may not be amiss to state again that an injunction does not 
issue in a cause like this upon any theory of enforcing observance of 
the Sunday laws. It goes only to protect the citizen against a nui- 
sance which appreciably affects him. If the question before me had 
not already been passed upon by this court I should feel inclined to 
do no more than advise an injunction restraining the defendants from 
holding forth baseball games in such way or manner as to disturb and 
annoy the complainants at their residences, but, as already remarked, 
I feel bound to follow the Seastream case, which appears to be a good 
deal like this one, and to grant an injunction restraining the games 
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altogether. If this decision be erroneous there is a court above me to 
which the defendants may resort for correction of the error. 

The order to show cause will be made absolute, with costs to abide 
the event of the suit. 





DUKB v. DUKB et al. 
(N. J. Chancery Court, May 3, 1906). 
Divorce—Costs When Intervening Co-respondent. 


[ NOTE.—This divorce case only now fully reported in 73 Atl. 837 
(see also 70 N. J. Eq. 135, 149; 65 Atl. 1117) deals with the question of 
costs in a manner which will prove of interest to the Bar of this state. 
We present only this portion of the opinion. The decree was appealed 
from, and was affirmed without opinion by the Court of Errors and 
Appeals June 17, 1907]. 

After the opinion, rendered by Pitney, V. C., the following pro- 
ceedings were had: 

Mr. Lindabury: Now, if your honor please, we ask for judgment 
for costs against the co-respondent Huntoon. 

The Court: I have already had occasion to examine that question, 
and by the advice of the Chancellor, after submitting the matter to 
him, I gave judgment in a case similar to this for costs and counsel 
fee against the co-respondent, hence you are entitled to that judg- 
ment. It will not include, however, the cost of the proceedings to test 
the jurisdiction of this court. You will have costs against the co- 
respondent from the time he intervened, but not the costs of that 
issue of jurisdiction. 

Mr. Lindabury: No, your honor; preparation of this case, trial of 
this case, which he did make by voluntarily coming into it. 

The Court: In the case in mind a man came in afterward, and | 
gave the whole costs against him. 

Mr. Strong: Does your honor care to hear from Mr. Huntoon’s 
counsel ? 

The Court: I only tell you what I did after consultation with the 
Chancellor. I will give you the name of that case now if you wish it. 

Mr. Lindabury: I can see no reason why Mr. Huntoon should not 
pay all the costs made in the preparation of and trial of this issue. As 
one of my associates says, it is a saying in the South that “two dance 
in company, but one must pay the fiddler alone,” and it would seem 
highly proper that Mr. Huntoon should occupy that situation. He is 
a man of very large income, great wealth, I am told, and he has put 
us— 

The Court: That doesn’t make any difference. 

Mr. Lindabury: No, but he has helped to put us to great expense. 
We have been required, as your honor will remember, to pay the de- 
fendant, his co-partner in this defense and the circumstances that led 
to it, $3,000. 

The Court: I don’t consider anything of that kind. I don’t take 
that into consideration here, except as measuring the importance of the 
cause. 

Mr. Lindabury: You are making an allowance to the petitioner 
in this case on account of the costs and on account of the counsel fees 
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which he has incurred, and it strikes me that it is a matter that may be 
taken into account that the petitioner has been compelled to disburse 
that sum as one of the items of the prosecution of the cause, and one 
for which the defendant Huntoon is responsible. I ask that your 
honor allow us judgment against Huntoon for the taxable costs of the 
cause and for a counsel fee commensurate with the importance of the 
case. 

The Court: Will you please mention the amount of counsel fee 
you think you ought to have? 

Mr. Strong: Your honor understands me, of course, as insisting 
that no order should be made against Mr. Huntoon. 

Mr. Lindabury: We think the allowance of counsel fee should 
not be less than $5,000. 

Mr. Strong: It seems to me that the figure suggested is absurd, 
in the first place; but, I started to say before, there is no authority in 
the court, by statute or otherwise, that I know of, to make any order 
whatever for the expenses of the suit, counsel fees, or otherwise, 
against Mr. Huntoon, if it were a matter of discretion, nor has Mr. 
Huntoon in any way enhanced the costs of this suit. I desire to 
direct your honor’s attention to that point. He has not appeared here 
and offered independently testimony such as to increase the burden 
of the petitioner’s case. The proof which the petitioner has made in 
this case he was obliged to make if Mr. Huntoon had not appeared, 
and under such circumstances, where the appearance of the co-re- 
spondent has not aggravated the expense to the complainant, there 
seems to be no reason for the exercise of a discretion, if the court has 
a discretion, to impose upon the co-respondent any of the expenses 
which he would otherwise have incurred—would otherwise have in- 
curred necessarily. 

The Court: I think that, when a man makes himself a defendant, 
under the statute he becomes liable for the petitioner’s costs, and also 
for counsel fees. I think I will take into consideration the fact that the 
defendants did not go very far with their defense, Mr. Lindabury, not 
far enough to trouble you much. 

Mr. Lindabury: They made us believe they were going to, and 
we prepared to meet it. 

Mr. Strong: Gave you an awful scare, didn't we? 

The Court: Well, I don’t see how I can give less than I did to the 
other side earlier in the proceedings; but I think that is enough, Mr. 
Lindabury, $3,000. I will advise a counsel fee of $3,000, and the costs 
of the issue. If you waive the costs of the issue on the jurisdiction, 
if you omit it entirely, the whole thing will go against both defend- 
ants; but, if you put those costs in, they can only go against the 
female defendant. However, you can frame your decree to suit your- 
self on that hereafter. 

Mr. Lindabury: I ask that the costs of supplying copies of the 
testimony to both parties in the cause be included in the taxed costs. 

The Court: The rule, as I recollect about that, is this: You see, 
the stenographer looks out for his pay from the parties who employ 
him, except as to one copy for the court, and you are entitled to re- 
cover one copy, supplied to your side, costs of one copy, and if you 
pay the whole of the court’s copy, why, then you are entitled to re- 
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cover for two copies, and the bill may be made out to you, Mr. Linda- 
bury, just made out to Lindabury, Depue & Faulks, cost of one copy 
for counsel and cost of another copy for the court. Then all I do is to 
write across it “Tax it in.’ 

Mr. Lindabury: We have gotten three copies, and one has been 
furnished to the other side. 

The Court: They must pay that. I have nothing to do with that. 
The stenographer looks to them for that, and looks to you for what 
he has furnished to you; but the court is entitled to one copy, and the 
rule is that each party must pay one-half of the copy furnished to the 
court; but, if that one-half each in point of fact is not paid, and the 
successful party chooses to pay the whole of the court’s copy, he may 
include that in his costs. You are not obliged to pay but one-half of 
that, and the stenographer may call on the counsel for the defendant 
to pay the other half; but I suppose they would prefer that it be 
taxed in the petitioner’s costs; but you are not obliged to do that. If 
you choose to do that, Mr. Lindabury, you can have both copies taxed 
in the costs of the complainant; but you are not obliged to do it. 
You are obliged to pay one-half, and you are entitled to have that one- 
half put in the bill of costs. If you think you cannot recover it, you 
don’t want to take that plan. Perhaps you better take the half and 
let the counsel for the defendant pay their half. 





In Re HEBRON. 
(N. J. Supreme Court, July 16, 1909.) 


Criminal Law — Discharge — an inquiry by the trial court, it 
Grounds — Insanity.—A prisoner was found that at that time his 
in the state prison under sentence mental condition was inconsistent 
of death is not entitled to his dis- with his execution. 
charge therefrom because, upon 


Application of Archibald Herron for writ of habeas corpus. 
Argued June term, 1909, before Bergen, Voorhees and Reed, JJ. 
Mr. Charles D. Cowenhoven, for petitioner. 


Mr. Theodore B. Booraem, Prosecutor of the Pleas for Middlesex 
county, for the state. 


REED, J.: Archibald Herron was convicted in Middlesex County 
Court of Oyer and Terminer of murder in the first degree and sen- 
tenced to the punishment of death. Subsequently an inquiry was en- 
tertained by the trial court into the mental condition of the condemned 
defendant, for the purpose of ascertaining whether he was afflicted 
with a mental disorder of a degree and type which, by the rules of 
common law, was inconsistent with his execution. The trial court 
found that he was so afflicted, and by its order remanded the prisoner 
to the custody of the keeper of the state prison with a reprieve until 
a further order of the court. The defendant’s counsel has sued out 
this writ to test the right of the keeper of the state prison to retain 
the defendant in his custody. 

The disposition of the defendant, whose execution has been so 
arrested because of his mental derangement, is the question now pre- 
sented. It is quite manifest that he cannot be sent to an asylum for 
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the insane. It was stated in the opinion delivered In Re Herron (N. 
J. Sup.) reported in 72 Atl. 133, that the finding by the trial court 
that a person sentenced to death was so mentally deranged that his 
execution should be arrested afforded the prisoner only a temporary 
immunity, and that, upon the prisoner recovering the requisite degree 
of sanity, he could then be executed. In Re Hadfield reported in 27 
State Trials, 1281, it was considered that, even in the case of an 
acquittal on the ground of insanity, all the trial court could do, in 
the absence of some statutory authority, was to remand the prisoner 
to the prison whence he came. There is no statutory authority in this 
state for the imprisonment of a prisoner sentenced to capital punish- 
ment in any place other than the state prison. It was decided In Re 
Herron, supra, that the insanity of such a prisoner could not be 
decided under section 13 of the act of July 5, 1906 (P. L. p. 722), 
which statute provides for the removal of imprisoned convicts to a 
hospital for the insane. There is no other statute in this state which 
permits the transfer of such a prisoner from the state prison to an 
asylum. It follows therefore that the prisoner must remain in the 
custody of the keeper of the state prison or be entirely discharged 
from imprisonment. The latter course is unrecognized by any prac- 
tice at common law, and is inconsistent with the fact that the sentence 
of the prisoner is only temporarily arrested. It is inconsistent with 
the provisions of the electrocution act (P. L. 1906, p. 112). By this 
statute it is enacted that the keeper of the state prison is bound to 
keep the person sentenced to death in confinement after the warrant 
of the presiding judge of the trial court is received by him. It further 
enacts that, if the execution of the sentence within the time appointed 
shall by any cause be prevented, it shall be the duty of the judge, as 
soon as such cause ceases to exist, to make out, sign, and deliver 
another warrant. So from the time of the delivery of the first war- 
rant, and with it of the prisoner, to the principal keeper of the state 
prison, until the infliction of the punishment of death, the person so 
sentenced shall be kept in confinement, unless he shall be lawfully 
discharged from such sentence. 

The petitioner in this case has not been discharged from his 
sentence. As already remarked, the execution of the sentence has 
only been stayed. The prisoner has been reprieved until a further 
order of the trial court, and further warrant directed to the keeper 
of the state prison. 

The prisoner is remanded to the custody of the principal keeper 
of the state prison.—(73 Atl. Rep. 599.) 





RECENT STATE DEUVUISIONSB OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice). 


Trial—Argument of Counsel—Second Address—Reply.—The trial 
court may in its discretion allow the opening counsel to make a second 
address to the jury, although no reply to his first address was made. 
When such second address has been made, it is error to refuse to per- 
mit defendant’s counsel to reply to it. (Sibler v. Public Service Ry. 
Co. N. J. Supreme, June 29, 1909. Opin. by Garrison, J. Rep. in 73 
Atl. Rep. 232). 
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Criminal Law—Failure of Defendant to Testify—Remarks of 
Court.—Upon the trial of an indictment, where the defendant fails 
to testify in his own behalf to deny inculpatory facts which, if false, 
he must know to be so, it is proper for the trial judge to call attention 
to his failure to testify. (State v. Callahan. N. J. Court of Errors and 
Appeals, June 14, 1909. Opin. by Swayze, J. Rep. in 73 Atl. Rep. 235). 

Trusts—Enforcement—Jurisdiction—The Court of Chancery has 
jurisdiction of a suit to establish a trust in shares of stock in a New 
Jersey corporation, although the trustee resides out of the state, and 
cannot be served with process, but can only be brought in by the 
statutory proceedings against absent defendants. (Amparo Mining 
Co. v. Fidelity Trust Co. N. J. Court of Errors and Appeals, June 14, 
1909. Opin. by Swayze, J. Rep. in 73 Atl. Rep. 249). 

Appeal and Error—Review—Questions of Fact.—Section 206 of 
the District court act (P. L. 1898, p. 630) confines the Supreme court 
on appeal to the consideration of questions of law and the determina- 
tion of the legality of the admission or rejection of evidence. Ques- 
tions of fact determined by the district court judge or by the verdict 
of a jury are final and conclusive between the parties. The trans- 
mission to the Supreme court from the district court of the stenogra- 
pher’s notes as a state of the case, in compliance with the act of 1905 
(P. L. 1905, p. 259), confers upon this court no authority to weigh the 
evidence. The practice permitted under this statute of returning the 
whole case should be confined to cases such as those arising on mo- 
tions to non-suit, or to direct a verdict, or where it is necessary to 
determine whether there is any evidence, or whether there is an en- 
tire absence of evidence, as the case may be, to justify the trial court 
in its rulings. (Paonessa v. Ruh. N. J. Supreme, June 7, 1909. Opin. 
by Voorhees, J. Rep. in 73 Atl. Rep. 113). 

Municipal Corporations—City Attorney—Compensation.—An or- 
dinance prohibiting a city officer from receiving any compensation 
except his salary for services rendered in the city will prevent a city 
attorney from maintaining an action against the city for legal services 
rendered pursuant to request of a special committee that was empow- 
ered by resolution of the city council to employ special counsel. 
Klemm v. Newark, 61 N. J. Law, 112, 38 Atl. 692, distinguished. 
(MacLear v. Mayor, etc., of Newark. N. J. Court of Errors- and 
Appeals, June 14, 1909. Opinion by Parker, J. Rep. in 73 Atl. Rep. 
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MISCELLANY . 


LAW AND LITBRATURE. 


“By the bye, Wells, I have read happy and humorous speech he 
your poem,” said Hazlitt to the made at the Hardwicke dinner, 


profession.” Mr. Birrell, in the 


young author of “Joseph and his 
Brethren,” one of the finest poems 
ever written by a solicitor. “I 
consider that it shows real genius, 
and—I advise you to stick to your 


gave similar advice to young law- 
vers with a leaning towards let- 
ters. Describing his own prac- 
tice at the Bar as “a pleasant 
trickle of work between a great 
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margin of leisure,” he observed 
that the income he had enjoyed as 
a Chancery lawyer was ten times 
greater than that he had obtained 
as an essayist, and advised such 
of his auditors as had literary am- 
bitions to stick to their less at- 
tractive calling. The worst of this 
advice, however wise from one 
point of view, is that the world 
has so much reason to be thank- 
ful that it has not always been 
acted upon. Bacon, Scott, Gray, 
Cowper, Macaulay, R. D. Black- 
more, Stevenson, Sir W. S. Gil- 
bert, Calverley, Stanley Weyman, 
and Anthony Hope are among the 
members of the Bar who might 
have been lost to literature if the 
practical wisdom of Mr. Birrell’s 
advice had alwavs been recogniz- 
ed. Theobald, the famous editor 
of Shakespeare; Sir John Hawk- 
ins, the biographer of Johnson; 
William Roscoe, the author of 
“The Life of Lorenzo de’ Medici ;” 
Sharon Turner, the historian; 
James Smith, part author of “Re- 
jected Addresses;” Shirley 
Brooks, the editor of Punch; Sir 
Theodore Martin, and Mr. Watts 
Dunton—to mention only a few 
of the solicitors whose contribu- 
tions to letters are recorded in 
Mr. Christian’s “Leaves of the 
Lower Branch’—are among the 
members of the other branch of 
the profession who might have 
been deterred by such advice as 
Mr. Birrell’s from listening to 
their call to literature. And the 
world would not willingly have 
forgone the pleasure of reading 
even one essay in “Obiter Dicta” 
or “In the name of the Bodleian” 
for the sake of knowing that Mr. 
Birrell’s pleasant trickle of work” 
had swollen into a mighty stream 
of “flowing fees.” — The London 
Law Journal. 
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CAN REMEMBER BAPTISM. 


The Lawyer (cross examining) 
—Now, what did you say your 
first name was?” 

The Witness 
was 


(cautiously)— 
baptized John 


“Waal, I 

Hienry.” 
The Lawyer—“You were, were 

How do you know you 


you? 
were?” 

The Witness—‘Waal, I 
there, you know.” 

The Lawver—‘Huh! 
you know you were?” 

The Witness—‘Why, I couldn’t 
have been baptized otherwise. 
And, besides, I think I can re- 
member it quite well.” 

The Lawyer—‘“Ho, you do, do 
you? 

The Witness — “Waal — er — 
yes.” 

The Lawyer (deeply sarcastic) 
—‘“Kindly explain to the court 
and jury, my friend with the phe- 
nomenal memory, how an infant 
in arms came to remember that 
ceremony so well, will you?” 

The Witness—“Waal—er—you 
see, I wasn’t baptized until I was 
eighteen years old.” 


Was 


How do 


OBITUARIES. 


MR. JOSEPH G. CREAMER. 

Mr. Joseph G. Creamer died at 
Hackensack, September 7th, from 
an attack of apoplexy. He was 
born in Paterson and was a son 
of the late Major Robert T. 
Creamer. Mr. Creamer was a 
cousin of former Assemblyman 
Henry W. Gledhill and of Frank 
Gledhill, vice-president of the 
Hamilton Trust Company. 

Mr. Creamer was a graduate of 
Union College and of Harvard 
Law School. He was admitted to 
the New Jersey Bar as attorney 
at the November term, 1873, and 
practiced for a half dozen or more 





320 


years in Paterson, but subse- 
quently took up his residence in 
New York City and continued 
practice there, though to a limited 
extent, as he was a bachelor of 
ample means, without the neces- 
sity for hard work. For several 
years past he lived in retirement 
at Hackettstown. 

Mr. Creamer had a fondness for 
travel and frequently indulged it. 
He was also much wedded to lit- 
erary and art subjects. He pos- 
sessed an affable disposition and 
had many friends. 


MR. EDWIN P. LONGSTREET. 


Mr. Edwin Pierce Longstreet, 
of Manasquan, died at his home 
on September 15th, suddenly, 
from an accident. On the preced- 
ing evening he had gone from his 
office to his house complaining 
of feeling ill, but not suff- 
ciently to send for a_ phy- 
sician. He remained at _ his 
home during the next day rest- 
ing and more or less indisposed. 
About 5.30 p. m. he went to the 
back porch, and, when last seen, 
was Standing near its edge at the 
head of the steps. While there 
he must have been struck by an 
apoplectic stroke, for he fell for- 
ward, down the steps, his face 
striking on the stone at the foot, 
cutting the scalp and breaking his 
nose. Several friends passing 
were called in and he was taken 
to his room. The physicians who 
were called thought it necessary 
to take him to the Long Branch 
Hospital. He had recovered con- 
sciousness and consented to go. 
He talked with the physicians on 
the way, one sitting on each side 
of him. When Villa Park was 
reached his head lowered and he 
became silent. He was taken into 
Allen’s store, where he soon pass- 
ed away. 
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Mr. Longstreet was born at 
Manasquan, June 12, 1864, and 
graduated from the Freehold In- 
stitute in 1886. He read law with 
Mr. H. H. Wainwright, of Manas- 
quan; was admitted as attorney 
at the February term, 1893, and 
has since practiced in that place. 
He was city clerk of Manasquan 
and counsel of Wall township for 
many years. 


BOOK NOTICE. 


BRIEF MAKING AND THE 
USE OF LAW BOOKS. By 
William M. Lile and others. 
2d edition. Edited by Roger 
W. Cooley. St. Paul: West 
Publishing Co. 1909. Pp. 574. 


The first edition of this work, 
which appeared in 1905, was 
adopted as a text book by a num- 
ber of the law schools of the 
country, there having been noth- 
ing previous to take its place. 
The present editor was one of the 
six authors who contributed to 
the original edition, and is a dis- 
tinguished lecturer on Legal Bib- 
liography in over twenty well- 
known law schools. We reviewed 
the first edition in 29 N. J. L. J. 
127. We are pleased to note that 
beside the addition of consider- 
able new material the subjects of 
“Where to Find the Law” and 
“How to Find the Law” have 
been entirely rewritten, as they 
seemed to be the weakest points 
of the original work. Notwith- 
standing that this book will be 
used chiefly by students and 
young attorneys, there are many 
older practitioners who might 
study this book with great profit. 
We are glad to see that “The Ab- 
breviations of Law Publications 
Alphabetically Arranged” was 
permitted to remain. 





